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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CASE NO.: 09-23507-GOLD/MCALILEY 

 

 

FEDERAL TRADE COMMISSION, 

 

 Plaintiff, 

 

v. 

 

Kirkland Young, LLC, a limited liability 

company, Attorney Aid, LLC, a limited 

liability company, David Botton, April  

Botton Krawiecki and Samy Botton, 

 

 Defendants. 

_____________________________________/ 

 

 

 

  

 

RECEIVER’S MOTION FOR ORDER  

APPROVING SETTLEMENT WITH OFFICE  

OF THE OHIO ATTORNEY GENERAL 

 

 Mark F. Raymond, Court-appointed Receiver (“Receiver”) for Defendant Kirkland 

Young, LLC, (“Kirkland Young”) hereby moves this Court for entry of an Order authorizing the 

Receiver to enter into a proposed Consent Judgment with the Office of the Ohio Attorney 

General.   In support of this Motion, the Receiver states: 

INTRODUCTION 

 On November 23, 2009, the Attorney General of Ohio initiated an action styled State of 

Ohio v. Kirkland Young, LLC, Case No.: 09CVH11-17495 in the Court of Common Pleas, 

Franklin County, Ohio.  The Complaint alleges various counts against Kirkland Young for 

violating Ohio’s Telephone Solicitation Sales Act (R.C. 4719.01), Consumer Sales Practices Act 

(R.C. 1345.01) and Debt Adjuster’s Act (R.C. 4710.01) in connection with the company’s loan 

modification services.   A copy of the Complaint is attached as Exhibit 1.   The Receiver has 
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investigated the allegations and has been in communication with the Office of the Ohio Attorney 

General to settle the outstanding claims against Kirkland Young.   The Receiver believes the 

proposed Consent Judgment is fair and reasonable under the facts and circumstances and 

therefore recommends that this proposed settlement be approved by the Court.  A copy of the 

proposed Agreed Entry and Consent Judgment is attached as Exhibit 2.     

MEMORANDUM 

I. The Receiver’s Settlement with the Office of the Ohio Attorney General is Governed 

 by the Court’s November 19, 2009 TRO. 

 

 The Receiver is an arm of the Court. Accordingly, once Kirkland Young (the 

Receivership Defendant) was placed under the control of the Court through the appointment of 

the Receiver, all actions taken by the Receiver on behalf of Kirkland Young had to be carried out 

in a manner consistent with and in furtherance of the Receiver’s mandate under the Court’s 

November 19, 2009 Order to Show Cause and Ex Parte Temporary Restraining Order with Asset 

Freeze and Other Equitable Relief (“TRO”) [DE 19].  Here, the Attorney General of the State of 

Ohio instituted its lawsuit against Kirkland Young after this Court entered its order appointing 

the Receiver.  Thus, any actions taken by the Receiver on behalf of Kirkland Young to defend or 

compromise the Ohio lawsuit had to be carried out in a manner consistent with the Court’s TRO. 

 The TRO provides the Receiver with the specific authority to resolve actions instituted 

against the Kirkland Young.  Specifically, Section XII, paragraph K states that the Receiver may: 

Institute, compromise . . . or become a party to such actions or proceedings in 

state, federal or foreign courts that the Temporary Receiver deems necessary and 

advisable to preserve or recover the assets of the Receivership Defendant or to 

carry out the Temporary Receiver’s mandate under this Order. 
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(See TRO Sec. XII, par. K) (emphasis added).   The TRO further provides that the Receiver may: 

 

Defend, compromise . . . other otherwise dispose of any or all actions or 

proceedings instituted against the Receivership Defendant or the Temporary 

Receiver, that the Temporary Receiver deems necessary and advisable to preserve 

the assets of the Receivership or to carry out the Temporary Receiver’s mandate 

under this Order. 

 

(TRO, Sec. XII, par. L) (emphasis added).    By entering into the proposed settlement agreement 

with the Office of the Ohio Attorney General, the Receiver is carrying out his responsibilities 

because a settlement will preserve assets of the Receivership Estate by not having the Receiver 

or the Receivership Estate involved in prolonged litigation, which is of no benefit to the estate or 

its creditors.   The Receiver is filing the instant Motion seeking the Court’s approval to proceed 

with the settlement to provide the Court as well as the parties to the FTC’s proceeding an 

opportunity to be heard and to provide comment or objection to the Receiver’s Settlement with 

the Office of the Ohio Attorney General.   

 The Receiver believes the instant proposed settlement is in the best interest of the parties 

and the Receivership Estate.  The Receiver agreed to the settlement, subject to this Court’s 

ultimate approval, only after a thorough review of the merits of the Office of the Ohio Attorney 

General’s lawsuit.  More importantly, the Receiver believes the settlement is in the best interest 

of the Receivership Estate because without entering into the settlement, the Receiver will incur 

significant litigation costs in litigating this matter which would reduce the limited funds available 

to distribute to the Receivership’s creditors and consumers.  Finally, the Receiver seeks to 

execute the settlement agreement as he deems it important to the resolution and winding down of 

the Receivership Estate. 
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II. The Court Has Authority to Approve the Settlement. 

 The Receiver concedes that while the Court is not obligated to approve the settlement 

agreement, the All Writs Act provides this Court with the requisite authority to approve the 

settlement.   The “All Writs Act,” 28 U.S.C. § 1651(a), provides a district court with the 

authority to enter orders that protect its jurisdiction and ensure enforcement of its orders. See 28 

U.S.C. § 1651(a)(2003). Section 1651(a) provides: 

The Supreme Court and all courts established by Act of Congress may issue all 

writs necessary or appropriate in aid of their respective jurisdictions and agreeable 

to the usages and principals of law. 

 

Id.  Section 1651 (a) provides a district court with a “legislatively approved source of procedural 

instruments designed to achieve ‘rational ends of the law’.” See United States v. New York 

Telephone Co., 434 U.S. 159, 172 (1977). Pursuant to § 1651(a), a district court, unless 

specifically confined by Congress, “may avail itself of all auxiliary writs as aids in the 

performance of its duties, when the use of such historic aids is calculated in its sound judgment 

to achieve the ends of justice entrusted to it.” See Id. (quoting Adams v. United States ex rel 

McCann, 317 U.S. 269, 273 (1942)). The authority granted to a district court under § 1651(a) 

should be applied flexibly where in conformity with these principals. See Id.; SEC V. Bancorp, 

Ltd., 2002 WL 1792053 at *4 - *5 (S.D.N.Y. Aug 2, 2002) (approving receiver’s settlement with 

broker-dealer where it was within the receiver’s discretion based on the order appointing 

receiver); see also SEC v. Wencke, 577 F.2d 619, 622-23 (9th Cir. 1978) (enjoining further 

proceedings in a related state-court receivership because doing so “was necessary for the 

[federal] receivership to achieve its purposes”). 

The Court’s TRO expressly authorizes the Receiver to compromise and defend actions 

instituted against the Receivership Defendant. TRO, Sec. XII, pars. K and L.   Here, the 
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settlement agreement will enable the Receiver to discharge his duty to compromise pending legal 

actions on behalf of Kirkland Young in a manner that will preserve the limited assets of the 

Receivership Estate for the benefit of its creditors and consumers. 

WHEREFORE, the Receiver respectfully requests that the Court enter an order approving 

the terms of the settlement agreement and granting the Receiver such other and further relief as 

the Court deems just and proper. 

       Respectfully submitted, 

      BROAD AND CASSEL 

Attorneys for Receiver 

One Biscayne Tower, 21
st
 Floor 

2 South Biscayne Boulevard 

Miami, Florida  33131 

Telephone: 305.373.9400 

Facsimile:   305.373.9443 

 

       By: /s/ David B. Rosemberg 

      David B. Rosemberg, Esq. 

      Florida Bar No.: 0582239 

 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on January 19, 2011, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF.  I also certify that the foregoing is being 

served this day on all counsel of record identified on the attached Service List in the manner 

specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in 

some other authorized manner for those counsel who are not authorized to receive electronically 

Notices of Electronic Filing. 

/s/ David B. Rosemberg   

David B. Rosemberg, Esq. 
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SERVICE LIST 

 
 

Chris M. Couillou, Esq. 

Sana C. Chriss, Esq. 

Federal Trade Commission 

225 Peachtree Street, Suite 1500 

Atlanta, GA 30303 

Tel:  404.656.1353 (Couillou) 

         404.656.1364 (Chriss) 

Fax: 404.656.1379 

e-mail: ccouillou@ftc.gov ;  

 schriss@ftc.gov; 

 

Douglas Brown, Esq. 

Rumburger Kirk and Caldwell 

Attorneys For David Botton 

Lincoln Plaza, Suite 1400 

300 South Orange Avenue 

Orlando, Florida 32801 

Tel.:  407.872.7300 

Fax:  407.841.2133 

e-mail: dbrown@rumberger.com   

 

Darren Keith McCartney, Esq. 

Rumberger Kirk & Caldwell 

300 S Orange Avenue, Suite 1400 

Orlando, FL 32802-1873 

Tel:  407.872.7300 

Fax:  407.841.2133 

e-mail: dmccartney@rumberger.com  

 

Michael Holt, Esq. 

Rumberger Kirk & Caldwell P A  

80 SW 8th Street, Suite 3000 

Miami, Florida 33130 

Tel.:   305.358.5577 

Fax:  305.371.7580 

e-mail: mholt@rumberger.com 

Gregory Richard Barthelette, Esq. 

PO Box 400 

Cobleskill, New York 12043 

Tel.:   518.295.8383 

e-mail: george5252@hotmail.com 

Arthur R. Rosenberg, Esq. 

Arthur R. Rosenberg, P.A.  

6499 Powerline Rd., Suite 106 

Fort Lauderdale, Florida 33309 

Tel:   954.772.5151 

Fax:  954.772.4224 

e-mail: arr@arrosenberg.com 

David B. Rothman, Esq. 

Rothman & Associates P A  

200 S Biscayne Blvd., Suite 2770 

Miami, Florida 33131 

Tel.:  305.358.9000 

Fax:  305.374.5747 

e-mail: DBR@RothmanLawyers.com 

 

Assistant Attorney General Rene Harrod 

Office of the Attorney General 

110 SE 6
th

 Street, 10
th

 Floor 

Fort Lauderdale, Florida 33301 

Tel.:   954.712.4600 

Fax:   954.712.4658 

e-mail: rene.harrod@myfloridalegal.com 

Richard Wayne Epstein, Esq. 

Greenspoon Marder P A  

100 W Cypress Creek Rd Ste 700 

Fort Lauderdale, Florida 33309 

Tel.:   954.491.1120 

Fax:  954. 771.9264 

e-mail: richard.epstein@gmlaw.com 

 

 

Richard Alan Sharpstein, Esq. 

Jorden Burt LLP  

777 Brickell Ave Ste 500 

Miami, Florida 33131 

Tel.:   305.371.2600 

Fax:   305.372.9928 

e-mail: ras@jordenusa.com��
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